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* * *x * *

| hope you can appreciate by virtue of having
heard each other's presentations that this is a difficult
i ssue in many ways, that it involves serious questions of
| aw and non-frivol ous di sputes anong you about what ought to
happen here.

| intend, as | nmentioned earlier, to give you ny
ruling now, and | don't do so because oral argunent was
uninmportant. | rule fromthe bench quite a bit in a nunber
of cases and | think it's because people cone here hoping to
wal k out with an answer, and where that's possible, | try to
do so.

It's not because | had ny mnd made up before
today ever started. There were nany things that | felt |
needed to hear fromyou about and many questions that | had.
| have found this oral argunent to be extrenely helpful in
sorting through these difficult issues.

It's typically the case that sonething this
conplicated would result in a witten opinion. Rather than
wait for a witten opinion, |'ve chosen to issue ny ruling
today because of the balance of harns that | wei ghed when
granted the tenporary restraining order. Qur discussion
back then was if we could resolve this matter by
February 1st, that the bal ance of hardship would tip nore

towards plaintiffs, and if | extend that another severa



weeks to wite an opinion, then | will have gone agai nst
what | said when | set this for February 1st.

Soinlieu of a witten opinion, I will nake a
transcript of ny closing renarks available to you, posted on
the Court's Web site sonetine this evening.

| want to start with an issue not directly argued
about today, but which plaintiffs have nade cl ear they
didn't abandon, and that's the First Anendnent claim W
haven't discussed that a lot. But because it's been
preserved, | feel the need to discuss it briefly here.

Plaintiffs' First Amendnment claimfocuses on their
right to vote, their right to engage in core speech and
their right to free expression. The core of those rights
under the First Amendnent is whether the State regul ation
here inplicates or prohibits in some nmanner core politica
speech.

And here | find that the ability to circulate
petitions, the ability to go out into the public and ask for
signatures has not been in any sense unduly burdened. This
isn't a case, for exanple, where a shopping nall says no
petition gatherers can conme within our nall. This is not
the kind of regulation that inplicates sone First Amendnent
concern

And the second is whether the regulation on speech

is in some manner discrinmnatory; that is, are referenduns



that have to do with passionate social issues sonehow
treated differently or regul ated because of their content as
conpared to, perhaps, financial issues of sone kind. So, in
ot her words, does the regulation go to the content, the kind
of speech invol ved?

And here, whatever plaintiffs nmay say about these
various regul ations involved, including the rules or
practices regarding verification of signatures, there's no
evi dence that they're anything other than content neutral
And so for that reason, | deny any pernmanent injunction that
woul d be based on the First Anendnment argunent.

The second constitutional right about which we've
had a | ot of discussion stens fromthe equal protection
clause. And for |awers, the equal protection clause al ways
poses a couple of initial questions: First, what kind of
right is involved, and then what kind of scrutiny is applied
to the State's regul ati ons.

And here, it's clear that the npbst conmpbn equa
protection category isn't in play; that is, that there's
sone kind of suspect classification. Here, for exanple, we
don't have people divided by race or by gender, but rather a
different kind of legislation that's in place. So the nost
common way in which the highest |evel of scrutiny is
enpl oyed isn't involved in this case

The ot her way, other than a suspect classification



that the highest level of scrutiny is involved is if the
activity inplicates a fundanental right, and there's been
strenuous argunent that because it's like the right to vote,
that the signing of a petition does inplicate a fundanental
right.

There are a couple of cases that | think matter
here, and we nade sone reference to them One is Geen v.
City of Tucson, and the other is Hussey v. City of Portland,
and both those cases tried to analyze when signing a
petition really is a lot like voting, and gave factors to
consider: whether the signature expressed the voter's will,
whether it required a mapjority of votes for success, whether
it finally resolved a political issue of sone kind, and
whet her it could serve as sone sort of substitute for an
el ection. The nbst comopbn way that cones up is with
petitions that have to do with annexations, where that
really is the fundanental equivalent of voting.

Here, by contrast, we don't have the sane sort of
factors in play. W don't have signatures actually
expressing the will of the voters. W certainly don't have
a mpjority process, as it calls for an election rather than
substitutes for an el ection

So at least in the sense that those cases say that
signing a petitionis so nuch like the right to vote that it

ought to be treated that way for equal protection purposes,



| don't find those cases controlling.

But even if it is a fundanental right and on equa
footing with voting, it's worth asking whether the State's
procedures unconstitutionally infringe on this right. So
the question is whether sone regulation of this right,
whet her it's exactly like the right to vote or sonething a
little bit different, is neverthel ess unconstitutional under
the equal protection clause.

The case nobst strenuously argued by plaintiffs is
| daho Coalition for Bears v. Cenarrussa, a 2003 case out of
the Ninth Circuit. That is an initiative case, and |'ve
said already that | don't find any substantial distinction
between initiatives and referenduns here.

Earlier, | certainly prenised the granting of the
tenporary restraining order and prelimnary injunction on
that case, but | have given it a great deal of thought since
that tinme. It's ny viewthat Cenarrussa falls squarely
within a body of cases beginning in 1969 with the Suprene
Court case of Mbore v. Qgilvie that deals with those kinds
of regul ations that contravene the principle of one person
one vote.

There are any nunber of ways in which a system
even of initiatives, let alone of voting, can be set up that
result in sone people having a greater say in the outcone

than others, often by geography. |In Cenarrussa, as you



know, state |law required seeking signatures froma certain
nunber of counties. Not unlike Oegon, |daho has very
popul ous counties and very sparsely popul ated counties, and
the natural result of that systemwas that a proportionately
greater say would be given to voters in the rural counties
than the urban counties. |In fact, |Idaho nade what m ght be
call ed the Rhode Island argunent, that that was a part of
t he checks and bal ances that they desired to set up. That
was rejected by the Ninth Grcuit. | view Cenarrussa as an
extension of the basic principle of More v. Qgilvie to
initiatives, that it would violate the constitution if
Oregon were to set up a process that, for exanple, required
a certain nunber or percentage of voters from each of
Oregon's counties as opposed to an overal |l percentage.

|'ve nentioned also that there are, of course,
ot her kinds of cases where perhaps even initiatives, and
certainly voting regulations would fall down because they
directly inpact or take away the franchi se from groups of
people: lengthy residency requirenents, literacy tests,
poll taxes, those sorts of things.

It's certainly very clear to ne fromreadi ng
Burdi ck v. Takushi, a Hawaii case, where Hawaii's
prohibition of wite-in voting was chal |l enged, that not al
regul ations, even of the right to vote, unconstitutionally

infringe on that right.



And so | reject the equal protection analysis
based on Cenarrussa offered by the plaintiffs and deny the
prelimnary injunction. | don't find that it cones within
the prohibitions in Cenarrussa or within the body of cases
in Geen and Hussey that directly equate sonme petitions to
voti ng.

I"'mleft with perhaps the nost troubling of al
the argunents in the case, and that's the anal ogy to Bush v.
Gore. Bush v. Gore stands, | think, for a fairly pedestrian
principle. |If the actual setup for counting votes, and
per haps by extension for counting signatures, is so wthout
standards that people who vote or sign a petition in one
county are far nore likely to qualify than people in another
county because the evaluators, the people working for the
state don't have any standard by which to nake their
judgnents, that can violate the equal protection clause.

Here, for exanple, it would be problematic if the
| ack of standards caused county officials in Jackson County
to disqualify a bunch of signatures for their own whinsica
reasons, and the sane position, that is county officials in
Washi ngt on County counted a bunch of people, that would give
nore power and vote to the individuals in Washington County
t han Jackson County.

There are, | hope, many things heard today that

should be troubling to the secretary of state about the
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signature verification process. And, of course, not all of
t hem pose constitutional problens, but if there's anything
that should trouble the secretary of state here, it's the
difficulty the State has had in actually articulating the
standard to be applied to these differing judgnents in
different counties. | attribute some of that to the obvious
confusion by Ms. Carlson in terns of what she was really
bei ng asked here. |, of course, have taken into the record
her written statenments.

It's ny view-- | would say barely so -- that the
State has conme forward with sufficient evidence to defeat
the request for a permanent injunction, and to satisfy the
requirenents of Bush v. Gore. That is, there is a standard
out there. The general standard being applied quite
obviously | think is whether the signatures match or don't
match. That's the standard. It has sone neaning, it's been
gi ven sone factors to neasure agai nst.

There is an argunent to be nade that it is a
standard that isn't sufficiently grounded in anything the
State has asked these folks to do, but that's a different
argunent than saying there's no standard under the equa
protection cl ause.

In Bush v. Core, one of the evidences of the lack
of standard was the widely disparate results for the sane

task in different counties. And here, | think overall we
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have a fairly coherent set of results. | recognize that the
plaintiffs have subnmitted statistical figures that show
differing results in different counties. | have sone
questions about the statistical significance that you can
draw fromthe very snmall nunbers in play, The Dalles, for
exanple, | think extrapolating from 21 signatures being
eval uat ed.

| think there are inportant differences in trying
to decide what to make of such statistics between ballots at
issue in Bush v. Gore and petitions here. The main question
in Bush v. Gore was how could you get these different
results for any other reason than just the |ack of any
coherent standards.

Here, of course, the State has suggested a nunber
of reasons why one county with small nunbers m ght have a
different result than others. |If you have one crazy
petition gatherer who did a bad job in one city, one snal
town, then you'd have a disproportionate nunber of
signatures elimnated there, and that's not an answer that
you can get in counting ballots in Bush v. Gore.

So although |I view the issue as a close one, |
don't find that the equal protection problem posed in Bush
v. Gore is present here. | don't find that this is an
utterly standardless inquiry leading to irrationally

different results between counti es.
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The final argunent raised by plaintiffs is an
argunent under the procedural due process clause of the
constitution. And as | explained earlier, | see that as
kind of a two-part analysis. First, does the procedural due
process cl ause even apply? And that's a question of whether
the State has created sone entitlenent that it then takes
away.

W tal ked about driver's licenses, and that's a
fairly good exanple. Typically the State can't create the
entitlenment to a driver's license and then just cone and
take it away wi thout sonme kind of notice and a hearing.

It is nmy viewthat if the state grants an
entitlenent and takes it away, that the very mininumit's
obligated to do is to provide notice and sone kind of an
opportunity to be heard, but as |I think I've expressed, that
protection only goes so far. It only goes as far as the
entitlenent the State creates. |It's sort of |ike neasuring
a property line.

So as one case has suggested, if you give a
16-year-old a driver's license and then arbitrarily take it
away W t hout any warning, that mght violate the due process
clause. But a l1l4-year-old can't cone forward and say, | can
prove |'mjust as good a driver as anybody el se, so you
should give ne a license, it's not fair if you don't,

because the 14-year-old doesn't cone within that property
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line, doesn't come within the original entitlenent granted
by the State. It sounds, certainly to the 14-year-olds
know, it sounds perhaps cruel to say it, but they sinply
have no due process rights in the decision of the State not
toinitially grant thema driver's |icense.

So one of the first things required here today is
to anal yze whether the right the plaintiffs claimwas
violated is a right the State ever pronised themor is an
entitlenent the State ever gave to them

| think essentially the right that plaintiffs
claimwas violated was the right to have their signatures on
the petition counted if they are in fact or in truth the
signers of the petition. That's not quite accurate, as
think you all can appreciate, because we're really talking
about certain signers of the petition, the ones that survive
a statistical sanpling and end up in it. But for those
folks, the plaintiffs are saying they have the right to have
their signature counted if they are in fact the people who
signed that petition

And so one of the npost fundanental questions
have to ask nyself is, does the State prom se that your
signature will be counted so long as you can show you are
the true signer? There are a nunber of sources to |look to
for whether the State does that: the Oregon Constitution

the statutes that we've tal ked about, the regulations in
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play, and to sone |limted degree the other manual s and
practices of the secretary of state in this arena.

It is aright or a boundary that is capable of
shifting somewhat fromtine to tine. O egon adopted
initiatives and referenduns in 1902. | wouldn't be
surprised if in 1902 there was a greater pronmise that if you
really signed the referendum vyour signature m ght be
counted. | suspect that enough peopl e knew enough ot her
people then that it wouldn't have been very hard for the
secretary of state to maybe just go out on the street and
ask if you're the guy who signed that signature. But over
time, various statutes have been enacted and at all times it
has been to sone degree left within the power of the
secretary of state to regulate the process by which
signatures are verified.

The answer to the question of whether the right to
have your signature counted, so long as you're the one who
signed the signature, is a pronise or an entitlenent the
State has given these plaintiffs is no. | don't believe
that comes within the entitlenent the State has created
here. That doesn't nean that the State cannot do it. It
m ght even be true that the State should do it as a natter
of good policy.

But the question |I'm being asked is, is whether

the State in fact has done so here. | believe that it has
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not. | believe the State, through a variety of sources, has
denonstrated to the average signer of a petition that it's
not maki ng any pronise that your signature ultimately will
be counted. Sone of those we've tal ked about. Sone have to
do with the fact that when you sign a petition, there are
any nunber of ways in which your petition nmay never see
again the light of day.

Now, admittedly, sonme of the nbst comon of those
have nothing to do with anybody acting on behalf of the
State. The chief petitioner can sinply give up and go hone
or raise sonme question in his or her own nmnd about a
particul ar sheet and throw that sheet away just to save
t hensel ves the trouble of a challenge later. There are any
nunber of ways when you sign a petition that you have no
reasonabl e expectation that the State is pronmising it will
make it all the way to hone plate.

Even when a series of signatures nakes it finally
to the secretary of state's office, there are a nunber of
ways in which it's fairly clear to ne that there's no
promi se that your signature will be counted. And those
include the fact that entire sheets of paper even at that
poi nt can be elimnated. They include for constitutiona
pur poses the troubling question of statistical sanpling;
that is, it's difficult to see why the State would grant one

out of 20 people a right that it doesn't grant to the other
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19, where they have no opportunity to be heard.

| understand the practical reasons why the
plaintiffs here can only conplain for people who exist, but
it points to, | think, problens associated with an opposite
view that the State has granted such an entitlenent. |
would find it very difficult for the State to grant
precisely the gift plaintiffs seek w thout being
constitutionally obligated to give a nmuch larger gift or
entitlenent. And while practical problens don't typically
define constitutional rights (we don't usually say, well,
we're not going to give you this constitutional right
because it would be hard to do), in this case, the practica
problens informthe judgnent of whether the State ever
granted such an entitlenent in the first place.

If you'll forgive kind of a folksy exanple, if one
of my kids clains | prom sed them a Lanborghi ni when they
graduated from high school, the fact that | cannot do so is
sone evidence that | never pronised | would. And if the
State is being said to have prom sed sonet hing that woul d be
extraordinarily difficult to do, that's sone evidence, in ny
view, that it never promsed it in the first place; it's not
within the original entitlenent.

Now, it wouldn't be hard, in ny view, for the
State to do precisely what the plaintiffs want themto do

phone up the sanpl e peopl e whose signatures are gone and
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give thema chance to rehabilitate their signatures. That's
not to say it would be easy in the tinme period that's been
given, but it wouldn't, | think, be unusually difficult.

But | believe that principle unavoidably brings nmany ot her
people within the circle of that rule, such that the
principle enployed by plaintiffs would necessarily require
the State to radically alter its procedures in ways that
woul d be extraordinarily difficult. And | only say that
because it's that very difficulty that | eads ne, anong ot her
factors, to believe that it's not within the origina
entitlenent the State granted.

Under a constitutional analysis, | read Doe to say
that if what the plaintiffs conplained of as havi ng been
deprived of themisn't sonething the State initially
pronmised or made as its entitlenent, that procedural due
process sinply does not apply to protect what the State
never promsed. And in that sense, | believe the
plaintiff's procedural due process claimwould fall

Matt hews v. Eldridge counsels sonewhat that there
are a nunber of factors to look at, and | think were | to
utilize those factors, it mght also lead to the concl usion
that the State has done what it can here in the conpetition
bet ween what woul d have to be added to the procedures
conpared to the cost to the State.

My concern about Matthews v. Eldridge is that |
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believe it's a case that sets up a test for deciding how
nmuch process is due once the due process cl ause applies.
And it's ny own view that the answer to that question is
never "nothing." The answer to that question is always

noti ce and opportunity to be heard.

But in nmy own view, Matthews v. Eldridge is
elimnated by ny decision that the procedural due process
doesn't apply in the first place. So for that reason,
bel i eve the procedural due process claimfalls as well.

Plaintiffs for these three reasons have noved for
a pernmanent injunction here. | deny the request for a
permanent injunction. | lift my fornmer prelimnary
i njunction and stay and | eave for another day the other
issues raised in plaintiffs' conplaint, if they're to be

brought up at all.

* * *x * *



